
GURMAN, BLASK &. FREEDMAN
CHARTERED

SUITE 500
1400 SIXTEENTH STREET. N.W.
WASHINGTON. D.C 20036

(202) 328·8200
TELECOPIER, (202) 462-1784

May 28, 1996

William F. Caton, Acting Secretary
Pederal Communications Commission
1919 M Street, N.W., Room 222
Stop Code 1170
Washington, D.C. 20554

RECEIVED

MAY 28 1996

FiDERAL COMMtRCAnONS COMMISSlC~
OFFICE OF SECRETARY

Re: Notice of Ex Parte Communication
Notice of Proposed RUlemaking and Order,
ET Docket No. 95-183, PP Docket No. 93-253}

Dear Mr. Caton:

On May 23, 1996 at 5: 30 p.m., undersigned counsel on behalf of
Commco L.L.C., Kurt Wimmer and Jim Fleming on behalf of Columbia
Capital Corp./Columbia Millimeter Communications, L.P. and Jim
Wiessenberg on behalf of DCT Communications, Inc. met with Jackie
Chorney of the Chairman's office regarding the processing proposal
contained in the enclosed letter dated May 15, 1996.

ver trul~ yours,

~},/~
Louis Gurma

Enclosure
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May 15, 1996

Chairman Reed E. Hundt
Federal Communications Commission
1919 MMM Street, N.W. Roam 814
Washington, D.C. 20554

Co.aiseioner James H. Quello
Pederal CommunicatioDs Commission
1919 MMM Street, N.W. Room 802
washington, D.C. 20554

Commissioner Rachelle B. Chong
Federal Communications Commission
1919 MMM Street, N.W. Room 844
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications Commission
1919 MMM Street, N.W. Room 832
Washington, D.C. 20554

Re: B~ Docket '5-183 a,,4 PP Docket .0. 95-183
Freese of PeD41Dg 39 GR. Applications uel ~1l"'Ilt:.S

Dear Commissioners:

We, the undersigned parties, who either bold authorizations or have
pendin9 applications, or both, to construct and operate Point-To
Point Microwave Radio Service stations in the 39 GHz band urge you
at c minimum to resume i.mmedlately the processing of all minor
amendments filed as a matter of right on or before December 15,
1995. These amendments were filed without actual notice of the
Commission's freeze imposed by its Notice of Proposed Rulemaking
and Order t FCC 95-500, released December 15, 1995 (MFreeze Order R

).
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'this aspect of the freeze, acknowledged to be unprecedented by the
Wireles8 Bureau 8taff aDd which is most susceptible to successful
legal challenge, has iDflicted substantial harm upon U8 .and our
busine•• plans. ~.refor., we propose to work cooperatively with
the eo.m1ssion to saare database information for the purpose of
allowing these unoontested applications to be processed and
granted. Such a result is consistent with the Coani.8sion's Rules,
the communications Act and basic notions of fundamental fairness.
We respectfully request a response to this offer 'Within the next
two weeks.

We are asking for a response by a date certain because it has been
more than four month. since a Petition for Reconsideration and an
lllergency Motion For Stay were filed, and still there has been no
action nor any .e8n1l1gful report on the status of this request for
relief. During that time the uncertainty of this situation has had
a direct, negative tmpact upon the implementation of our business
plans.

Since the release of the Freeze Order, the Commission h•• received
letters first from Senator Larry Pressler, Chairman of the Senate
Commerce Committee, and Senator Tom Daschle, the Minority Leader of
the Senate, and later from Representatives Tom Bllley and John
Dingell, the Chairman and Ranking Member of the House Commerce
Committee, both of which raised serious questions about whether
the Commission does, in fact, have the statutory authority to
freeze retroactively applications eligible for grant in order to
create mutually exclusive situations for auction.

Congressmen Dliley and Dinge11 cautioned the Commission that:

congress expressly limited the Commission's auction
authority to situations involving mutually exclusive
applications and, moreover, directed the Commission to
avoid mutually exclusive applications situations.

As noted in both letters, Section 309(j)(6)(E) of the
Communications Act specifically directs the Commission to make
every effort to avoid mutual exclusivity by use, among other;
things, of engineering solutions to avoid frequency conflicts.
This is precisely what the 39 GHz applicants who filed amendments
prior to December 15, 1995, attempted to do. The freeze nullified
those efforts by not allowing the processing of amendments filed as
of right to accomplish the purposes of Sections 309(j)(6)(E).
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Further, the Commis.ion •8 action freezing the processing of
conflict-resolving _ndllents and of other mnor ...ndaents to
briDg applications into conformity with FCC rule. i. fundamentally
unfair to parties, such as ouraelves, who relied in good faith on
the rules and procedu~es then in existence. As noted by senators
Pressler and Daschle:

By virtue of either completing the application process or
amending already submitted applications to eliminate
mutual exclusivity concerns, applicants have in essence
established a fairly reasonable expectation that they
would not be subjected to the competitive bidding
process.

The amendments filed on or before December 15, 1995, eliminated
mutual eXClusivity in markets that are critical to the success of
the respective business plans of the undersigned applicants.
Attached are examples of such amendments in which the undersigned
have, through the use of engineering solutions and frequency
coordination mandated by Section 309(j)(6)(E), undertaken at their
own expense to eliminate frequency conflicts.

It i6 estimated that after 9iving effect to all such amendments,
the applications caught in the freeze represent on a population
adjusted basis only five to six percent of the spectrum potentially
available for auction in the 37-40 GHz band. Accordingly, the
impact of granting the requested relief to the undersigned upon the
Commission's proposed competitive bidding regime would be no more
than de minimis. Maintenance of the freeze, on the other hand, has
a significant detrimental effect on the business plans of the
undersigned, who spent millions of dollars in reliance on the
Commission's Rules. Thus, even if the Commission'S retroactive
suspension of the amendment rule were lawful, which it is not, it
would be difficult to defend such action on grounds of public
policy or any conception of fairness.

We are prepared to undertake at our own expense the provision of a
database that demonstrates that our amendments filed as of ri9ht by
December 15,1995, eliminated the overwhelming majority of mutually
exclusive situations. This effort will require access to the FCC's
39 GHz database to assure consistency and accuracy. This kind of
private sector/public sector cooperation by means of shared
databases was precisely the type of assistance that permitted the
resumption of the processing and ultimate grant of many pending 800
MHz SMR applications while the Commission resolved its wide-area
licensing rulemaking



Freeze of Pending 39 GB~

Applications
Nay 15, 1996
Page 4

We urge the eo.missioD to (81 resume ~ediately the proce••ing of
the uncontested 39 GBz appl cations, and (b) accept the offer of
the database as a meaDS of facilitating resumed processing.

Very truly yours,

Altron Communications, L.C.

Commco, L.L.C.

ELAR Cellular

No Wire, L.L.C.

Sintra capital Corporation

Columbia capital Corp.1
Columbia Millimeter
Communications, L.P.

OCT Communications, Inc.

GHz Equipment Company, Inc.

PLAINCOM, INC.

Spectrum Communications, L.C.

cc: All Legal Assistants of the Members of Commission

Wireless Bureau Personnel

All Chairmen and Ranking Members of Senate/House Commerce
Committees and Communications Subcommittees
Senator Daschle



By:

Respectfully submitted

ALTRON COMMUNICATIONS, L.C.



Respectfully submitted,

COLUMBIA CAPITAL CORPORATION/
COLUMBIA MILLLIMET!R COMMUNICATIONS, L.P.



By:

Respectfully submitted

COMMCO, L.L.C.

S?f!L



By:

Respectfully submitted

DCT COMMUNICATIONS, INC.

/



Respectfully submitted

ELAR CELLULAR
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Respectfully submitted

GHz EQUIPMENT COMPANY, INC.



Respectfully submitted

NO WIRE, L.L.C.



Respectfully submitted,

PLAINCOK, INC.

By:



By:

-,

Respectfully submitted

SINTRA CAPITAL CORPORATION



:

Ile.apectfully s\llait~ed,

1PIC'rBUll CQIMUlflCA'l'IC*6, L.C•
8fllJF~;tiJe-~.E12.

ay: ~L~l:.~,
-p.,.,.;"",,.r



: EXAMPLE OF MA ~!TS WHERE MINOR AMENDMEN HAVE SEEN FILED

~

APPUCA110N PUBLIC AMlNDMENT
MARKET APPI.ICMT DATE NOTICE DATE DATE

AlbuquetqU8, NM MJunComm. 03117195 04J05I85 11130195

Anchcnge, AK PLAINCOM, INC. 07/104195 07fJB195 12m195

1IIIIr.erIIeId, CA ........ lIctow8v8 02121195 o:wM5 1113018S

IIIIngh8rn1Puget PLAINCOM, INC. 07114195 aTl26I95 12J08195
Sound,WA

CharItIIlIon. WV CoIImbIII MIIImMer 07/19195 08lO2I85 1211.w5

DIIroIt. MI CoIIunco, LL.C. 08I29J94 01118195 1111:WS

Euoene,OR "'c.pIal 07/18185 0MJ2I85 1~

F-uo,~ 8inb capllal 07/1&'95 08I02J95 12JU8185

F....o& South Bay COhnIbia Capital 03120195 04lO5I95 11113195
... CA

Gntenville. SC SintI8 C8pIII 07/2S195 Q&109I95 1111:w5

Houlton, TX OCT COmm., Inc. 03120195 04lO5I95 11113115

l..afIIyeIte, LA PLAINCOM.INC. 07114195 07126195 12108$5

Ledngton. KY OCT Comm.. lnc. 10102195 10125195 11/21195

Uma & northWest, OH CoIumtia Mllimeter 07/19195 0&'02195 1211.w5

Longviewrryler, TX Commc:o, LLC. 09117195 07/19195 11/24/85

Madison & commco, L.LC. 09/17195 07/19195 11124195
south central, WI

N88twille & Sintra capital 07125195 08109195 12108195
north central, TN

PlllburvhIButier. PA OCT Comm., Inc. 03120195 04J05J95 11/13/95

Santa Rosa, CA SpecIrum Comm. 08114195 08130195 12J04195

Tulsa & northeast, OK COmrnco. LLC. 08129194 01118195 12108i95

Worcester & westem, Sintra Capital 07125195 08109195 11113195
MA


